WASHINGTON: Yakima County Health District orders residents to stay home except for essential activities
(Monday, March 23, 2020)

To our members with locations in Yakima County,

In response to the COVID-19 (coronavirus) pandemic, Dr. Teresa Everson, Health Officer of the Yakima County Health District in Washington, has issued an order for Yakima County residents to stay home except to engage in essential personal activities or to maintain continuity of critical infrastructure sectors. Here’s what you need to know:

· When did the order go into place and how long will it last? From Sunday evening, March 22, 2020, until further notice.
· Is this order binding and will it be enforced? It purports to be binding, although the order doesn’t cite specific statutory authority. How the order will be enforced is unclear at this time, although there’s a local phone number in the order that individuals can call if they believe the order is being violated. 
· Who does the order apply to? Yakima County residents and businesses. The order itself only speaks to actual Yakima County residents, but it’s clear the intent is for the order to apply to businesses in Yakima County, regardless of where those controlling the business happen to reside.
· What does the order ask Yakima County residents and businesses to do? Stay home, except to engage in essential personal activities or to maintain continuity of critical infrastructure sectors.
· What are essential personal activities? Essential personal activities include getting food, medication, and medical care. 
· What are essential business activities? As a starting point, the order lists 11 categories of work deemed essential. The list isn’t all-inclusive, however. Importantly, the order references “critical infrastructure sectors,” which is presumably a reference to the Department of Homeland Security’s (DHS) list of critical infrastructure sectors. DHS’s list also includes specific guidance for businesses to identify workers whose jobs are critical to our nation’s infrastructure.
· What should our business in Yakima County do? Although the extent to which this order will be enforced is unclear at this time, Vigilant encourages our members to review the 11 categories identified by the order and the 16 categories in the DHS guidance to determine whether you have workers who are essential to a critical infrastructure sector. Review the categories carefully; you may be surprised at how broad they are. For example, the order lists “Agriculture/food” and under DHS’s “Food and Agriculture” sector, one of the categories is “Workers who support the manufacture and distribution of forest products, including, but not limited to timber, paper, and other wood products.”  The order also lists “Manufacturing that supports critical functions” and DHS’s “Critical Manufacturing” sector includes: “Workers necessary for the manufacturing of materials and products needed for medical supply chains, transportation, energy, communications, food and agriculture, chemical manufacturing, nuclear facilities, the operation of dams, water and wastewater treatment, emergency services, and the defense industrial base.” If you remain open, you should make every effort to follow the guidance in the order, including ensuring each worker stays at least 6 feet from other people and that frequently touched surfaces are cleaned regularly. Additionally, be sure to review and comply with as much of the guidance for businesses from the Centers for Disease Control and Prevention and the Occupational Safety and Health Administration as possible.
· If we decide to close, what should we do? Spend time thinking through how to minimize the impact on your employees and business. This will of course include notifying employees of the closure and giving them guidance on how to remain in contact with you as you continue to navigate the situation. If you employ 100 or more workers and at least 50 of them will be sent home, contact us to determine whether you need to comply with the notice requirements of the Worker Adjustment and Retraining Notification Act (WARN Act), and see our Legal Guide, “At a Glance: WARN Act” (5793). If employees can perform any work at home, you should implement necessary steps to allow them to continue working. For employees who cannot continue working, inform them of the paid leave they might have through you and direct them to the Employment Security Department to evaluate their options for receiving unemployment while the order is in place. Based on our current understanding of the Families First Coronavirus Response Act (FFCRA), signed by President Trump last week, your workers who aren’t leaving their jobs due to illness or school closures (i.e., those being held off work due to this order), won’t qualify for the Emergency Paid Sick Leave (EPSL) or Emergency Family and Medical Leave Act (EFMLA) in the FFCRA. Please see our Alert for more information on this new law, and remember our guidance is likely to change as rules are issued by the Department of Labor.

Please email your Vigilant Law Group employment attorney with your questions, but please also understand that all of our Yakima County members are urgently trying to understand what this order means for their businesses. We’ll assist members as quickly we’re able, but we’re receiving a high volume of questions, so please be patient as we respond to your questions and concerns.
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